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(c) Arbitrary detentions. The system was indifferent to repres-
sive activities of the State.

(d) Unlawful detentions and torture.

(e) Induced confessions.

(f) Atmosphere favoring abuse of power and over-bureau-

cratization.
(g) Hinderance of efficient or technical investigation, especially
in non-conventional crimes.
(h) Conflicts of interest for the judges.
(i) Violation of Constitutional due process.
(j) Slow and complicated.
While the old system failed to address criminal activity causing
the greatest social destruction, the system did concentrate its weight
upon the most marginalized social sectors.'®

C. Criminal Procedure Reform.

New Criminal Procedure Codes in civil law countries have moved
toward the adversarial (accusatorial) model. Italy, Portugal and Cor-
dova, Spain, have each developed new codes with adversarial law con-
cepts.' In 1989, Italy abolished the position of examining magistrate
(juez de instruccion), due to criticisms of secrecy and length of pro-
ceeding.'®” Guatemala is seen as consistent with this tendency.'® In
fact, Guatemala’s efforts are really a first in Latin America.'®

185. See id.

186, See Avperto Bovina, TEMAs DE DErREcHO ProcEsaL PENAL GuaTEMALTECO 60
(1996).

187. See FaircuiLD, supra note 163, at 128,

188, See Bovina, supra note 186, at 60.

189, Bolivia, Panama, Colombia, Peru, El Salvador, Costa Rica and Argentina have all made
moves to reform their Criminal Procedure frameworks. However, none go as far as Guatemala
in creating a true adversarial system. For example, “oral trials” in Panama, Colombia, Costa Rica
and Peru did not mean doing away with the written collection of evidence in the sumario. In
those countries, the files are read aloud now. On very rare occasions there might be a witness.
However, the process remains much as ever under the old jueces de instruccion. Similarly in
Argentina, there is a so-called “mixed-modern” system combining the old sumario with some
oral elements, not an adversarial system. See generally, ROBERTO A. Busser & NORBERTO
Juan IrurraLDE, EL Juicio con DesaTE OraL: CopIGO PROCESAL PENAL DE LA NACION
(1993).

In Colombia, the figure of juez de instruccion was abolished, but the legal characteristics
were simply transferred to the prosecutor. In Peru, much of the reform law has yet to come into
effect. Honduras has pending legislation to reform its Criminal Procedure Code. See Interview
with Timothy Cornish, USAID/CREA, Guatemala City, Guatemala (May 11, 1998); See gener-
aily, Timothy Cornish, Development Associates, Accusatorial Model of Criminal Procedure in
Peru (1993); Marta Lucia Zamora, Nuevo Cadigo de Procedimiento Penal Colombiano (1992).

El Salvador’s new reforms came into effect in April 1998. The new package is much in line
with the Guatemala model. New oral procedure, changes in pre-trial detention, and new sen-

1998] INNOVATION IN CRIMINAL PROCEDURE 393

On September 22, 1992, the Guatemalan Congress unanimously
approved revisions of Guatemala’s Code of Criminal Procedure.'”®
The new Code came into effect in July 1994.'°! At the same time, the
,then existing Public Ministry was slit into two separate institutions:
T'he Prosecutor’s Office (Fiscalia General, Ministerio Piiblico) and a
Solicitor General's office (Procuraduria de la Nacién).'”?

Preliminary investigations (procedimientos preparatorios) are
now handled by the Public Ministry, replacing the instruction judge.'”?
The role of the instruction judge was redefined, limiting the judge to
only supervision of the process, and authorization of searches, seizures
and detentions.'”* By getting the judge out of the business of carrying
out the investigation, the authors of the new Code hoped to make the
judge more impartial to the evidence, consistent with the goals of an
adversarial system.'??

_Under the old system, the judge was placed in the position of
having to gather evidence for the prosecution, and then weigh the evi-
dence in neutral fashion.'”®

tencing and parole rules are the highlights. See generally Cop. Proc. Pen., Decreto No. 904
I_),O. No. 11, Tomo No. 334 (Jan. 20, 1998); U.S. Embassy Cable, El Salvador begins l'mph?mem'uj
tion of new criminal codes - getting the bugs out, (May 12, 1998).

: \-"c.nezyela passed legislation in 1998 to introduce oral trials and abolish the sumario. This
legislation is set to come into effect in mid-1999. See Steven Gutkin, Associated Press, L. Ameri-
cans Revamp Court Systems, (June 3, 1998); Presentation by John Pate, Attorney at Law, De
Slola & Pate (Caracas, Venezuela), at the Inter-American Law Committee Meeting, inlc;rlln-
tional Practice Section Meetings of the American Bar Association in New York (April 30, 1998)

.UI' the other countries that have enacted reforms, perhaps Colombia stands out as lt‘:r.‘ cl(‘m:
est 1nlcrea£ing an adversarial system, more for its restructuring of the prosecutor’s role. See
Interview with Timothy Cornish, Development Associates, USAID/CREA, in Guatemala City.
Guatemala (May 11, 1998), “

1), See WOLA, supra note 180, at 25,

191, See Human Ricuts Watcw/Americas, Human Ricurs iv Guatemara Durin
PresipenT pE Leon Careio’s First YEar 3 (1994) [hereinafter Human Ricurs Waren/
Americas]. The Code was finally published in the Diario de Centroamérica on December 14
1992, Article 555 of the Code stated that the Code would take effect one year from puhlicalionj
However, the Court asked for an additional six month delay to prepare for the new Code. See
Grapis YoLanpA ALBENO OvanDpo, DERECHO PROCESAL PENAL: IMPLANTACION DEL JUuicio
OrAL AL ProcEso PENAL GUATEMALTECO 48 (1994).

192, See Human Ricirs Watcw/ AMERICAS, supra note 191, at 3.

193. See Guat. Cop. Proc. Pen., art. 8, Decreto No. 51-92; Ovanpo, supra note 191, at 97;
Jose Mynor Par Usen, EL Juicio OraL EN EL Proceso PENAL GUATEMALT}:-:"O 2(]8‘
{1997)(referring to the preliminary investigative stage as the fase preparatoria).

I‘in. See WOLA, supra note 180, at 25-26; A justice of the peace (juez de paz) cannot order a
pretrial detention. Any such order must come from a judge. See Con. Proc, Pen., art. 44
.Dccrc{n No. 51-92. Further, in any case where the accused is deprived of liberty, he’mmlt ht;
informed of his rights. See Cop. Proc. Pen., art. 71, Decreto No, 51-92.

195. See Bovina, supra note 186, at 53,

196. See id. at 58.
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Under new law, once the criminal investigation, or instruction, is
complete, the process moves to the fase intermedia,"” equivalent in
the U.S. to the probable cause phase.'”® Defense attorneys ha&ve ?9%
opportunity to oppose prosecution and cpntest Fhe mves?lgatlon
Any coerced statements or illegally obtained evidence will be sup-
pressed.?® If the judge finds sufficient grounds, the case proceeds to
oral trial?' The process concludes with a written ]udgemf:n{
(sentencia) which is either guilty (sentencia condenatoria) or not gu11!:y
(sentencia absolutoria).*” Judgements are written' and must contain
the legal basis for the decision including an evaluation of the evidence
- without which the judgement would be void.**

Under the new Code, three judge panels (tribunal de sentencia)
now determine probable cause, based on evidence pre‘sgnted by_th_e
prosecution and defense in oral hearings.”** Responsibility for crimi-
nal investigation passed from judges under the old law, to pl:osecutors
under the new.?°> Spanish translation is required for non-native sp_eak_—
ers. The changes were designed to provide more direct access to judi-
cial procedures for the majority of the rural population which are
illiterate.?*

Other major aspects of the new Criminal Procedures Code
include:*"

PRE-TRIAL DETENTION (prisidn preventiva): Underzo]d ]egig]ation,
suspects were often held for two or three years. DR This is now
changing, albeit slowly.?"” Article 14 of the Constitution and Article

197. See Avpefro Ovanpo, supra note 121, at 105; Josg Mynor Par Usen, Ev Juicio
OraL EN EL Proceso PEnaL GuaTemaLTECO 221 (1997).

198. See Ana Montes Calderon, Interpretacion y alcance de la Reforma Procesal Pe‘nal 14-15
(Oct. 1997 ){unpublished manuscript, on file with aulhor)[hereinalfter Montes Calderdn, Inter-
pretacion](discussing how the probable cause investigation is carried out).

199. See AvLero Ovanpo, supra note 121, at 105,

200, See Cop. Proc. Pen., art. 91, Decreto No, 51-92.

201. See ALBERO OvanDO, supra note 121, at 109,

202. Id. at 123

203. See Céd. Proc. PEn,, art. 11, Decreto No. 51-92. N

204, See WOLA, supra note 180, at 25;: BARRIENTOS PALLECER, supra note 144, at 38, Con.
Proc. Pen., art. 259 (setting forth the probable cause standard).

205. See BArRrIENTOS PALLECER, supre note 144, at 37.

206.  See WOLA, supra note 180, at 25.

207. This list was presented in: WOLA, supra note 180, 26-28,

208, See id.

209. About 82 percent of persons held in prison in the country do not have final sentences
against them. The prison population is about 8,000 inmates. 1,030 I_1ave final sentences. [!1 many
cases, the entire trial process takes about two years. See Oneida Najarro, 82% de reos estd sin ser
condenado, PRENsa Lisre, Nov. 16, 1997, at 3.
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14 of the new Code create a presumption of innocence.!® The rule
now is no detention, except in exceptional and specific conditions
(principio de excepcionalidad)®"! Such conditions might be a rea-
sonable risk of flight or destruction of evidence.2'? The new law
puts a cap on detention at one year, guaranteeing a speedier trial 2!
In no case can preventative detention exceed the amount of time an
accused would receive if convicted of the alleged offense (principio
de proporcionalidad).*** Further, pretrial detention is only possible
upon request by the Public Ministry, the exclusive entity in charge
of public prosecution.2'3

PLEA BARGAINING: An abbreviated procedure?'®  (proceso
abreviado) for less serious offenses (those which do not affect the
public interest and which carry sentences of under five years) allows
prosecutors and defendants to reach an agreement on a plea with-
out going to trial. The agreement requires the approval of the in-
struction judge.?"?

TriaL: Public prosecution is the exclusive domain of the prosecu-
tor. Judges cannot begin a trial on their own initiative.21® Three
judges now hear the cases. All testimony is oral rather than written.
Parties can now challenge the evidence in court.2!®

EXECUTIVE JUDGE (juez de ejecucién): Executive courts (juzgados
de ejecucion) oversee compliance with sentence requirements,
human rights conditions for prisoners, and the rehabilitation of
prisoners.?*?
APPEAL: In general terms, under the new Code, appeals are only
allowed for erroneous application of the law or the legal conduct of

210. See Bovina, supra note 186, at 39, Under Article 10 of the Constitution, persons in
detention should not be held with convicts, In practice, however, this is not always honored, See
Najarro, supra note 209, at 3.

211. See Bovina, supra note 186, at 39-43.

212, See id. at 45.

213. See Bovina, supra note 186, at 50 (citing art. 268 (3) of the Code). While there is the
limit on pretrial detentions, note that there is no fixed term for a criminal investigation. See
ALBENO Ovanpo, supra note 121, at 103. Article 7 (5) of the Convencién Americana sobre
Derechos Humanos requires that “Toda persona detenida. . . tendrd derecho a ser juzgada den-
tro de un plazo razonable o ser puesta en libertad.” The same provision is found in Article 9(3)
of the Pacto Internacional de Derechos Civiles y Politicos. See Bovina, supra note 186, at 49,

214. See BoviNa, supra note 186, at 3943,

215. See id. at 64,

216. See Cép. Proc. Pen., art. 464-465. For a general discussion of proceso abreviado in
Argentina, see José I. Cafferata Nores, Juicio Penal Abreviado, 4 REvisTa pE LA Facurtan 117
(1996)(Universidad Nacional de Cérdova, Argentina, Facultad de Derecho y Ciencias Sociales).

217. This list was presented in: WOLA, supra note 180, at 26.28.

218. See Bovina, supra note 186, at 68,

219. This list was presented in: WOLA, supra note 180, at 26-28.

220. This list was presented in: WOLA, supra note 180, at 26-28.; BARRIENTOS PALLECER,
supra note 144, at 40-41.
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the trial (recurso de apleacion especial).**' Questions of law could

ultimately go to the Supreme Court (recurso de casacion).*** In ex-

traordinary cases, a special review procedure will be available when
new, clearly disculpatory evidence becomes available after the trial

(recurso de revision).>>® The recurso de revision corresponds as well

to the Supreme Court.”**

PusLic DEFENSE: A professional public defense service was cre-

ated.?” Under the old system, public defenders, usually law stu-

dents, were not paid.*

HasEas corpus: Habeas corpus petitions presented on behalf of

missing or detained individuals will now have to be carried out.

Judges will perform this task and will have the power to conduct

searches, inspect police, military and other installations. Judges may

also designate others to perform this task, including human rights

representatives, the Human Rights Ombudsman, or relatives of the

individual missing or detained.??’

Not everyone was enthusiastic about the change in the Criminal
Procedure Code. Luis Salas, Director of the Center for the Adminis-
tration of Justice at Florida International University argued that the
government lacked the institutional capacity to carry out the re-
forms.2 Others were suspicious of the reforms backed by Rodil due
to his own controversial record. He had been a legal advisor to the
Council of State under military dictator Rios Montt. He had been
linked in public perception to the special courts (tribunales de fuero
especial) which carried out extrajudicial killings. As Minister of Inte-
rior under Cerezo, several notorious political killings occurred and
went unpunished.**

D. Oral Proceedings.

Under the French system, major criminal offenses are tried in the
Assize Courts (French: cours d’ assises). The case file, or dossier, is
available fo all the judges prior to the trial. However, under the
French “principle of orality,” all prosecutions in the Assize Courts re-
quire that evidence be brought out in open court.*** Despite the pres-

221. BarriEnTOs PALLECER, supra note 144, at 39.

222, See id.

223. This list was presented in: WOLA, supra note 180, at 26-28.

224, See BARRIENTOS PALLECER, supra note 144, at 39,

225. See Article 92 of the Criminal Procedure Code established a right to a defense.
226. This list was presented in: WOLA, supra note 180, at 26-28.

227. See id.

228. See WOLA, supra note 180, at 30.

229, See id. at 33.

230, See FaircHiLp, supra note 163, at 168-69.
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ence of oral proceedings, the French system is still classified as
inquisitorial, since an instruction judge still presides over the police
investigation.”' In this sense, the reform of the Guatemalan Criminal
Procedure Code can be seen as much more radical because it not only
introduced oral proceedings, but also converted from an inquisitorial
to an adversarial model.

The Peace Accord documents call for oral judicial processes as a
way to improve the delivery of justice services.** Still, while oral pro-
ceedings are supposed to be the rule under the new code,> there is
an exception. In special cases, when it is impossible to wait for trial, an
anticipo de prueba is possible. A judge oversees this process of taking
and approving of evidence in advance of trial >**

Another curiosity of the Guatemalan Code, at least from the U.S.
perspective, is its standard for determination of guilt. The U.S. stan-
dard for conviction is “beyond a reasonable doubt.” In Guatemala,
the comparable standard is referred to as “sana critica” (reasoned
judgement).?**

E. Plea Bargaining and Case Settlement.

In a number of cases, the new code allows for settlement of cases
short of a full trial. These special procedures are often referred to in
Spanish as “procesos de agilizaciéon.”**®

The first mechanism is the “criterio de oportunidad™ (*principle
of opportunity”).*” In the U.S. system, it would be much like discre-

231. For Chile, see NEIRA ALARCON, supra note 164, at 16; Mexico and Spain also have oral
proceedings, despite being “inquisitorial” systems. See JorGE ALBERTO SiLva Sitva, Derecho
ProceEsaL PEnar 365 (1990); For Argentina, see Jorce R. Moras Mowm, ManuaL pe DEr
EcHO Procesar Pemar 315 (1993).

232, See Acuerpo SoBRE ForTaLEciMiENTO DEL Poper Civie v Funcion per Ergrcrro
EN UNA SociEDAD DEMocrATICA, ACUERDOS ENTRE EL GOBIERNG DE GUATEMALA ¥ LA
URNG 109 (1996),

233. See Con. Proc. Pen., art, 362,

234. See AvpeRO Ovanpo, supra note 121, at 101 (citing art. 317 of the Code).

235, Bowvima, supra note 186, at 167 (citing art. 385 of the Code; prior law, Con. Proc. Prn.,
art. 638, Decreto 52-73 (repealed)).

236. Memorandum from Timothy W. Cornish, Director, Centro de Apoyo al Estado de Der-
echo (CREA/USAID), to Maggie Triviz and Vivian Keller 1 (June 24, 1997) (on file with
author).

237, Cop. Proc. Pen., art. 25, amended by Art. 5, Decreto No. 79-97 (Oct. 13, 1997)(D.O.,
Oect. 15, 1997); Arsero Ovanno, supra note 121, at 63; The principio de legalidad (principle of
legality) in Latin American law prohibits prosecutorial discretion in bringing charges against
criminal actors. In contrast, the principio de oportunidad (principle of opportunity) allows for
prosecutorial discretion. Typically, the principio de opormunidad has been rejected by Latin
American and European legal systems. See Timothy Cornish, Development Associates, Acctsa-
torial Model of Criminal Procedure in Peru, 6 (1993).
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tionary “nolo pros” (dismissals).”*® The criterio de oportunidad applies
when a prosecutor determines that the particular facts in a case are
such that it makes little sense to carry out the prosecution.”®” Such is
the case in the Spanish and Mexican criminal procedure codes.**” In
Guatemala, the judge need not accept the prosecutor’s recommenda-
tion.?*! Such dismissals would often occur when the victim and the
accused have reached an agreement to repair the damage and com-
pensate the victim,**? and where the action was not the sort that
would result in imprisonment for more than five years.?

A second mechanism, “criterio de oportunidad para complices o
encubridores” (“principle of opportunity for accomplices”) is similar
to the U.S. concept of witness immunity.*** In Guatemala, the prose-
cutor again makes this decision.*®

The third mechanism is “desestimacion.” Under Guatemalan law,
the prosecutor moves to file (archivar) a case when either no crime
has been committed or when some other reason prevents prosecu-
tion.**® Similarly, in the U.S., this discretion rests with a prosecutor.?’
Cases are filed, for example, when an investigation fails to reveal the
identity of the person who committed the crime. Another example
might be if the individual has been declared a fugitive. In Guatemala,
the prosecutor’s decision can be revoked by a judge at the request of
the victim, in the event the victim can provide leads sufficient to jus-
tify the continuation of the investigation.?*®

Guatemalan law provides a fourth mechanism similar to prep-
rosecution diversion in the U.S. This procedure, referred to as “sus-
pension condicional de la persecucion penal,”®* is currently under-

238. Cornish, supra note 236, at 1; Cornish, supra note 237, at 6,

239, See Cornish, supra note 236, at 1.

240. See AvseRo Ovanno, supra note 121, at 63; Cop. Proc. Pen,, art. 5, Decreto No. 79-97
{Sept. 10, 1997) printed in Dhario pE CenTRO AmeErica 1 (Oct. 15, 1997 modifying Con.
Proc. Pen., art. 25, Decree No. 51-92).

241. See Bovina, supra note 186, at 109-10.

242, See Montes Calderdn, Interpretacién, supra note 198, at 4-5. It is similar to the process
of “consenso”™ envisioned by Prof. B.J. Maier. See Timothy W. Cornish, Sistemnas Alternativos en
ln Solucidn de Conflictos en el Proceso Penal Guatemalateco v el Derecho Consuetudinario 1
(1997).

243. See Cop. Proc. Pen., art. 5, Decreto No. 79-97.

244, See id.

245. See Cornish, supra note 236, at 1.

246. See Par Usen, supra note 120, at 244,

247, See Cornish, supra note 236, at 1.

248, See id.

249, Bovina, supra note 186, at 119-25,
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used in Guatemala, since no structures, regulations or forms facilitate
5 nse e

A fifth mechanism allows the conversion of public prosecutions
into private actions (conversion de la accion piblica en accién
privada).>" This can be carried out at the prosecutor’s discretion and
does not need the judge’s approval.?>? The process can be used when-
ever the “criterio de oportunidad” would apply, or in any case of crime
against commercial property. For more serious crimes, the process can
still be used, if the injured party guarantees an effective prosecu-
tion.”” Once authorized by the prosecutor, the decision is
irrevocable,**

A sixth and final mechanism, the “procedimiento abreviado,”>* is
a combination of the U.S. concepts of a “guilty plea” proceeding and
plea bargaining. Where a prosecutor believes that a sentence of two
years or less is “sufficient,” then the prosecutor can request this proce-
dure.*** The procedure also requires: (1) consent by the defendant
and the defense attorney, (2) an admission of guilt, and (3) acceptance
of the proposed disposition.?”

In this case, a judge must hear the defendant and consider the
criminal evidence presented. The defendant has the right to present
mitigating proof or technical issues of innocence. The judge can acquit
or condemn. No punishment can exceed the limit recommended by
the prosecutor. Alternatively, a judge can refuse to accept the plea,
and proceed as if the offer were never made.2™® In this sense, all the
clements of the “bargain™ (proceso de consenso) are present.2>
Again, there are no forms, structures or regulations beyond the Code
itself to govern or give form to these proceedings. Consequently, they
are either drastically under-used or are abused for other purposes po-
tentially inconsistent with a rule of law.?®"

250. See Cornish, supra note 236, at 1.

251. Bowina, supra note 186, at 117-18.

252, See Cornish, supra note 236, at 4-5.

253. See id,

254, See id.

255. Bowvina, supra note 186, at 141-42.

256. See BARRIENTOS PALLECER, supra 144, at 47.

257. Cornish, supra note 236, at 1.

258. See Cornish, supra note 236, at 1; Barrientos PALLECER, supra note 144, at 47.

259. See Cornish, supra note 236, at 1.

260. See id. at 1-3. For an example of the silly cases that come to trial in Guatemala, see, eL.
Tribunal celebra juicio por robo de dos cajas de margarina, SioLo Vemriuno, June 26, 1997, at 6.
(discussing how a full trial was ordered for stealing two boxes of margarine).




400 SOUTHWESTERN JOURNAL OF LAW & TRADE IN THE AMERICAS [Vol. §

In Guatemala, there is no national legal doctrine, no case law and
no Latin American comparative law on how plea bargains and other
settlement mechanisms should work.”®! U.S. legal doctrine could be
very important to fill these holes.

F. Popular Justice and the 1997 Reforms to the Code.

For many, a major concern about “popular justice” is due pro-
cess. Popular Courts (“tribunales populares™) have sprouted in Guate-
mala. These “courts” resolve criminal disputes quickly, and usually
have juries of hundreds of town residents. Needless to say they do not
follow the procedures of the Code of Criminal Procedure.** Incredi-
bly, the Arzd Administration is encouraging creation of “Local Secur-
ity Boards,”?* despite decades of human rights violations at the hands
of “Civil Patrols.”?** Not surprisingly, there is an inverse relationship
between the level of education and the belief that citizens can take
law into their own hands because of the lack of justice in the formal
system.”®

Further examples of people taking law into their own hands are
the rampant popular lynchings of criminal suspects.”®® According to

261, See Cornish, supra note 236, at 1.

262. See Francisco Mauricio Martinez and Jorge Castillo, Aldeanos de Totonicapdn crean su
tribunal popular, Prensa Linre, July 5, 1997, at 3 (discussing the new popular courts in
Totonicapin).

263. Recomiendan mavor participacidn civil, Prensa Lisre, Jan. 30, 1998, at 4; Daniclo Val-
ladares, Gobernacidn impulsa Juntas Locales de Seguridad, Ev opico, Jan. 30, 1998, at 8.
Citizen action groups are being set up in Quetzaltenango, San Marcos, Quiché and
Huehuetenango. See also Carlos Menocal, Occidente se organiza contra la violencia, EL PEr1-
opico, Jan, 27, 1998, at 5.

264, See generally, RFK Miemorial Cenrer ror Human Ricurs, Civie PATROLS AND
THEIR LEGACY (1996).

265. See J. Michael Dodson, Donald W. Jackson and Laura Nuzzi O'Shaughnessy, Compar-
ing the Survey Resulis from El Salvador and Guatemala 7 (Nov. 1997). See also, Julio F. Lara &
Mynor De Ledn, Cundn: campesinos solicitan armas o policias para capturar a delincuentes,
Prensa Lisre, Feb. 21, 1998, at 3.

266. See Elias Salazar, Mendoza: Lentitud en aplicacion de justicia obliga a poblacién a optar
por linchamiento, Siaro VeinTiuno, July 8, 1997, at 4; Ramén Herndndez S., Huehuetenango
registra nueve casos de linchamiento, sin ningiin detenido, Prensa Lisre, Sept. 16, 1997, at 8
Julio Visquez Morales, San Marcos: Turba lincha a tres supuestos violadores y asaltantes, S161.0
Veinriuno, Aug. 15, 1997, at 55; Jorge Mario Garcia, Linchados eran hijos de empresario,
PrEnsa Lisre, Oct. 14, 1997, at 2; Linchamiento frustrado en Quetzaltenango, SigLo VEINTL-
uno, Nov, 25, 1997, at 63; Se salva de ser linchado, EiL PEriODIco, Nov, 29, 1997, at 4; De-
lincuente se salva de ser linchado, EL Pemiopico, Jan. 12, 1998, at 2% PN evita triple
linchamiento, Si6Lo VEINTIUNO, Jan. 12, 1998, at 63; A punto de ser linchada, S16L0 VEINTIUNO,
Jan. 13, 1998, at 47; Samuel Flores, Turba lincha a tres personas en Zacualpa, Prensa Lisre, Jan,
23, 1998, at 3; Linchan a tres personas en Zacualpa, Quiché, Sici.o Vemwniuno, Jan. 23, 1998, at
55; Transladan a hijo de linchados a Zacualpa, Prensa Lisre, Jan, 24, 1998, at 2; A punio de ser
linchados, Er. PEriopico, Feb, 5, 1998, at 3; Intentan linchar a dos personas en Totonicapdn, Ev
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Interior Minister Rodolfo Mendoza, these popular acts of justice are a
reaction to the slowness and inefficiency of the formal system.?¢”
Some times public authorities arrive in time to prevent the mob ac-
tion, other times not.2%% g

The Peace Accord documents call for incorporation of alternative
mechanisms to promote dispute resolution.?®® Further, the Accord on
the Identity and Rights of Indigenous People recognizes that indige-
nous people have been marginalized from participating in political de-
cisions affecting the country.”” That same accord recognized
indigenous law (normas consuetudinarias) as governing indigenous
community life.?”

Perionico, Feb. 6, 1998, at 29; Otro linchamiento en Quiché, EL Perionico, Feb. 7, 1998, at 31;
Linchados: 34 en dos afies, SioLo VeEmmuno, Feb. 12, 1998, at 4; Capturan a sindicados de
linchar a dos hermanos en Almolonga, Prensa Ligrg, Feb. 18, 1998, at 75; Linchan a presuntos
asaltabuses en Quiché, EL PEmiopico, Feb, 20, 1998, at 7; Linchan a presuntos asaltantes en
Chibul, Prensa Lisre, Feb. 20, 1998 at 79; Rescatan a aslatante antes de ser linchado, PRENSA
Lisre, Feb. 25, 1998, at 8; Ana Lucia Gonzédlez and Giovanni Bautista, Turbas con antecedentes,
Prensa Lisre, Mar. 15, 1998, at 6-7; Haroldo Marroquin, Daniel Tucux & Francisco Méndez,
Aldeanos linchan a seis hombres, PRENsa LiBre, Mar. 18, 1998, at 91; Francisco Mauricio Marti-
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linchamiento, PrEnsa Lisre, Jan. 25, 1998, at 3; Julicta Sandoval, Aumentan los linchamientos,
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Escuintla, a presunto violador, Prensa Lisre, May 11, 1987, at 39; Jorge Mario Garcia and Julio
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Linre, May 2, 1997, at 4. The Interior Ministry plans to deploy new PNC troops to areas were
lynchings have been a problem. See Gobernacidn conformd grupo especial por linchamientos,
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Oral criminal procedure under the new Criminal Procedures
Code should allow for greater access to the legal system for the poor
and indigenous people.?”? Indigenous customary law (derecho consue-
tudinario, or derecho maya) is an oral process.””

In response, on September 10, 1997, Congress approved new re-
forms to the Criminal Procedure Code.?”* The reform was oppos;d by
then Attorney General Héctor Hugo Pérez Aguilera, C(?urt President
Angel Alfredo Figueroa, and law school dean, Francisco de Mata
Vela. All three thought that Constitutional reform should proceed
any change to the Criminal Procedure Code, if change was neededbat
all.?”® One major sticking point was the role of community courts with
non-attorney judges using local law as compared_ with the more tradi-
tional point of view of formal law with attorney judges. Further, both
the Court and Public Ministry were miffed that Congress had passed
major legislation without their full input.?™ Still, the idea of the re-
forms is to allow prosecutors to concentrate on more important crimi-
nal offenses.””’

A principle change in law applies to certain f:rimes where the
penalty is a misdemeanor (falta), a traffic-related crime, or where the
penalty is a fine.>™ In these cases, a Justice of the Peace (juez de paz)
can preside in an oral trial without a prosecutor.?”

effect in Guatemala in June 1997, See Maria Julia Serech Quind, Los Acuerdos de Paz y el Con-
venio 169, SiLo VeEmwmiuno, Dec, 29, 1997, at 3 (Mayan supp., "“Iximulew™).

272, See BArrienTOS PALLECER, supra note 144, at 34,

273, See Barrientos PALLECER, supra note 144, at 34, This paper will not attempt to de-
seribe indigenous law practices, since that issue has been dealt with effectively elsewhere. .S'.ee
generally, RacHEL SIEDER, DERECHO CONSUETUDINARIO Y TRANSICION DEMOCRATICA E,I‘T
GuaTteMmaLa (1996); ASIES, DErReEcHO CONSUETUDINARIO INDIGENA EN GUATEN!AI_A (]9_95),
Rachel Sieder, Customary law and Democratic Transition in Guatemala (1996) (Latin Amznc.an
Studies Research Paper, Institute of Latin American Studies, Universit}i of London)(on. ﬁlel wn‘t?
author); Universidad Nacional Autdénoma de México - UNAM, In?mum l.l(l: Investigaciones
Juridicas, Eticidad y Derecho: Un didlogo postergado entre los cientificos sociales (1996).

274, See Decreto No. 79-97 (Sept. 10, 1997) printed in Diario pE CENTRO AME‘;RI‘E‘A 1 ((?lil.
15, 1997). It is hoped the Tribunales will deter lynchings. See Tribunales d dn
linchamientos, Prensa Lisre, Jan. 24, 1998, at 2.

275. See Controversia por reformas al Codigo Procesal Penal, EL PERIODICO, Sept. 12, 1997,

L5, :
: 276. See id. In fact, the Court and Public Ministry had been provided copies of draft Icgml?-
tion in April 1997. Both institutions co d on the legislation in May. However, the bill

which was later introduced and passed was very different from this earlier bill and was more that
twice its length. ; e

277. See Martin Judrez and Abner Guoz, En gué consisten las reformas penales, EL Peri-
opico, Sept. 12, 1997, at 5.

278. See Montes Calderdn, Interpretacion, supra note 198, at 2. /

279. See Martin Judrez and Abner Guoz, En qué consisten las reformas penales, E-: Pr;k_l-
apico, Sept. 12, 1997, at §5; Cop. Proc. Pen,, art. 5, Decreto No. 79-97 (Sept. 10, 1997) printed in
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The legislation also creates Community Courts in five new loca-
tions.”® The new Community Courts have the authority to resolve
less pressing criminal cases,?®' those with a penalty in the formal sys-
tem of five years or less.?® These community courts can use local law
or practice, including indigenous law (derecho consuetudinario), to re-
solve the conflicts assuming the decision does not violate the Constitu-
tion, human rights legislation, international treaty obligations®®*® or
national law.”* The idea of the community courts is to advance dis-
pute settlement in indigenous areas among indigenous people.?’

Use of local or indigenous law allows the communities to come
up with local solutions to local problems. The three judges on the
panel need not be lawyers, but must know the local legal practice and
be able to opine on constitutional and human rights law. The proce-
dure is oral and public, and defendants have a right to counsel. The
community court’s job is really one of ratifying agreements between
local litigants with criminal law disputes, so long as the Constitution or
human rights precepts are not violated. If the litigants themselves can-
not reach an agreement, there is always recourse to the formal legal
system.?8¢

Community court decisions have res judicata effect (cosa juzgada)
for defendants. For plaintiffs, the decisions are executable judgments:

Diario pe Centro AMERICA 1 (Oct. 15, 1997)(modifying C6p. Proc., PEen., art. 25, Decree No.
51-92).

280, The locations are: (1) San Andrés Semetabaj, Solold; (2) San Luis, Petén; (3) Santa
Maria Chiquimula, Totonicapén; (4) San Miguel Ixtahucdn, San Marcos; and (5) San Rafael
Petzdn, Huehuetenango, See Juramentan a Jueces comunitarios, EL PEriopico, Jan. 22, 1998, at
7s Juramentan a Jueces Comunitarios, SiGLo VEiNTiuno, Jan. 22, 1998, at 8. There is discussion of
raising the number of tribunals to 35. See Ampliardn mimero de Juzgados Comunitarios, Prensa
Lisrg, Jan. 25, 1998, at 3: Dudas sobre funcionamiento de juzgados comunales, Prexsa Lipre,
Jan. 23, 1998, at 3.

281. See Cop. Proc. PeN,, art. 49, Decreto No. 79-97 (modifying Cép. Proc. Pew., art. 552,
Decree No. 51-92. The Court requested a delay until April 1998 in the implementation of the
new courts, which were to start up on January 23, 1998, See Falia de Tribunales Comunitarios
provocard impunidad y anarquia, EL PERIODICO, Jan. 14, 1998, at 6; Inician capacitacién para
poner a funcionar Tribunales Comunitarios, EL Periopico, Jan. 16, 1998, at 6: Juzgados
comunitarios listos para iniciar funciones, SiGLo VEINTIUNG, Jan. 15, 1998, at 6.

282. About two-thirds of all offenses carry punishments of up to five years. Consequently,
this is a major reform. For a complete listing of offenses subject to community courts or concilia-
tory processes, see Montes Calderén, Interpretacion, supra note 198, at 23-29,

283. See ILO 169, supra note 271, at art, 8(2); Interview by Raquel Irragoyen and Steven E.
Hendrix with Victor Ferrigno F., Legal Advisor, MINUGUA (Dec. 5, 1997) [hereinafter Fer-
rigno meeting].

284. See Cop. Proc. Pen,, art. 50, Decreto 79-97.

285. See Ferrigno meeting, supra note 283,

286. See Montes Calderén, Interpretacion, Supra note 198, at 17; Interview by Steven E.
Hendrix with Ana Montes, Guatemala, (Dec. 4, 1997)[hereinafter Montes Interview].
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should a defendant not comply, the decisions can be executed in ordi-
nary civil courts.*®’

Unfortunately, the legislation also requires that any settlement
proposed by a community court (juzgado comunitario) be consistent
with national law.?®® This will mean that use of customary law will be
severely restricted only to those cases where there is no national crim-
inal law on point. In short, the community courts will not be taking
full advantage of customary law. On the contrary, use of customary
law will be extremely selective. In cases where a community court
does use local law, and it contravenes national law, the decision of the
community court could be set aside on appeal to the formal court
system.”®

The community courts have another defect in that the legislation
_ creating them was passed without consultation of the communities
themselves.?”® Guatemalan law requires that any legislation affecting
indigenous communities be discussed with communities prior to pas-
sage.””! In this particular case, the Criminal Procedure Code reform
did not include any consultation process, making it vulnerable to at-
tack on Constitutional grounds.””

Perhaps because of a lack of a consultative process, the new com-
munity courts create a new authority at the local level which previ-
ously did not exist, instead of reinforcing existing authority.”* In this
sense, the new community court structure could be subject to the criti-
cism that it distorts traditional systems of authority at the local
level.?*

Yet another drawback of the community courts is their limited
subject matter jurisdiction.”®> Many conflicts involve both civil and
criminal elements. A conflict such as a dispute over property bounda-
ries, if left unresolved, could turn bloody later on. However, the com-
munity courts have no authority to resolve a civil conflict until it later

287. An executable judgment in Spanish is referred to as a titulo ejecutivo, as noted in Art, 8,
Decreto No. 79-97; See also Montes Calderdn, Interpretacion, supra note 198, at 17; Montes
Interview, supra note 286,

288, See Cod. Proc. Pen., art. 50, Decreto 79-97.

289. See Ferrigno meeting, supra note 283,

290). See Edwin Palacios, Rechazo a los Tribunales Comunitarios, Ei. PEriopico, Jan 13,
1998, at 6.

201. See ILO 169, supra note 271, at art. 6(a).

292. See Ferrigno meeting, supra note 283,

293. See Palacios, supra note 290, at 6.

294, See id.

205. See Cop. Proc. Pen., art. 50, Decreto 79-97 (limiting the subject matter jurisdiction of
the community courts to criminal matters).
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becomes a criminal problem. This artificial distinction between civil
and criminal conflicts means that courts will be hamstrung in resolving
what the community feels are its disputes at the local level. >

On the positive side, a Commission has been created to evaluate
the progress of the community courts.>”” Also, MINUGUA is prepar-
ing an empirical study on indigenous dispute resolution which should
provide critical information on how disputes are in fact handled by
communities.””® Further, USAID is working on models for community
level conciliation processes, with pilot activities in Zacapa and Quet-
zaltenango.”” As community courts gain experience, and as the
USAID and MINUGUA work is brought before the Commission, it is
hoped that there can be mid-course adjustments to the community
court model.*

“Conciliation centers” are also created under the new legislation.
These “centers” are parallel to the community courts, and have the
same legal effects, but are effective for both indigenous and ladino
communities. To become a “center,” an attorney can simply notify the
court that the attorney intends to be a conciliator. No further qualifi-
cation is required.*"!

How a conciliation procedure works in practice may be akin to a
contingent fee for criminal prosecution. An aggrieved client goes to
the attorney's office. The attorney agrees to represent the client in
negotiations with the accused. If the attorney can reach a settlement,
the attorney can write up the deal and take a percentage of any settle-
ment, subject to statutory limitations on attorneys fees. If there is no
deal, the attorney can prosecute in the normal courts, both civilly and,
where appropriate, criminally. Both the Community Courts and the
Conciliation Centers should help reduce the demands on the formal
system while allowing parties to work out their own problems with
legal backing.*** Curiously, unlike the Community Courts, the Concil-

296. See Ferrigno meeting, supra note 283,

297. Supreme Court Magistrate Carlos Conjuliin is the head of the Commission. He also
heads up the Court’s criminal law section (Sala Penal).
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published report, draft, on file with author).
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301. See Montes Calderén, Interpretacion, supra note 198, at 17; Montes Interview, supra
note 286.

302. See Montes Calderon, Interpretacidn, supra note 198, at 17; Montes Interview, supra
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