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icy conditions for the private sector.85The LAC Bureau also seeks to
promote economic diversification, accelerated opportunities for the
historically disadvantaged, and sound use of the environment.86 Lib-
eralization of land law, like that which has occurred in Mexico and
Honduras, is designed to end paternalistic, restrictive economic
practices.87 In theory, liberalization of these laws will lead to in-
creased opportunities in the market in terms ofincome, investment,
and employment. The disadvantaged were the primary beneficiaries
under the agrarian reform programs of these four countries.8S

These changes in property law could potentially impact the envi-
ronment. The LAC Bureau's strategic guidelines for programming
assistance in agriculture and natural resource management empha-
size economic growth.89 Not only do the reforms address these con-
cerns on a nationwide basis, they also target their impact most
directly on rural citizens engaged in agriculture who were the primary
beneficiaries of such reform.90 Accordingly, in recent meetings of
the Inter-American Development Bank's board of governors, the
issues of poverty reduction, environment, and investment were all
given renewed emphasis.91

I. NICARAGUA: LAWS 85, 86, AND 88 (1990) AND DECREE 35-91

(1991 )

A. Background

Mter the most recent Nicaraguan presidential election, the out-
going Sandinista government passed legislation that "legalized" in-
formal confiscations and expropriations that took place under prior
land reforms before February 25, 1990.'12A coalition led by the
Union Nacional Opositora (UNO) then took power. The coalition

11'. See id. at 572.

HliSfe AIL>PRt:St:NTATION,supra note 81, at 572.
HiSee id.

HHSee id.

H!ISet' id. at 10.

!"ISee infra text accompanying notes 378-400.

!IICarlos Brezina, A r/nunl Meeting: A G~ahead for Growth, THE IDB, June 1992. at 4 (on file
with author).

!I'.!See J. David Sl4tnfidd, An Analysis of the Current Situation Regarding Land Tenure in
Nicaragua 9 (Oct. 21, 1994) (unpublished manuscript, on file with author) (hereinafter
Stanfield, Analysis]; see also Hendrix, supra note 2, at II.



- - - - - - - - - - - - - - -- - - -- -- -- - -- - . - -

16 BOSTON COLI.EGE INTERNATIONAL 8c COMPARATIVE LAw REVIEW [Vol. XVIII. No.1

allowed property to be converted from agrarian reform community-
held property to fee-simple private property.93

1. Laws 85 and 86

Laws 85 and 86 allow present occupants to maintain possession of
property received under prior land reallocation schemes. Law 85
applies mainly to residences and- occasionally requires the occupant.
to pay, over a twenty-year period at three percent interest, for the
unit received.94 The government retains a mortgage on the property
to guarantee payment.95 Law 86 applies primarily to vacant lots
where possessors wish to build housing.96 While often criticized in
the press, these laws remain in force in Nicaragua, with minor
amendments.

There have been a number of allegations of corruption surround-
ing the legalization oflandholdings under Laws 85 and 86. The press
has even referred to the decrees as the pinata, drawing an analogy
to the children's game in which an object is destroyed to obtain
candy.97 Because of these negative allegations, the decrees have not
been well received.

2. Law 88

Law 88 protects the property of agrarian reform property owners
and authorizes civil registrars to convert "provisional" titles, those
issued under the agrarian reform, to "definitive" titles.98The law also
eliminates restrictions on alienability, setting aside the requirement
of government authorization before transfer or sale of agrarian
reform land.99 Under Law 88, agricultural land can be freely trans-
ferred by ordinary registrars without governmental interference. lOCI

93See OFFICIAL GAZETTEart. 2, law 88 (Apr. 5, 1990).
!H See OFFICIAL GAZETTE art. I, law 85 (Mar. 30, 1990); Hendrix. supra note 2, at 11.
95 See OFFICIAL GAZETTE art. 1. law 85 (Mar. 30. 1990); Hendrix. supra nole 2. at 11.
96 See OFFICIAL GAZETTE art. I, law 86 (Apr. 3, 1990); Hendrix. supra note 2, at 11.
97SeeHendrix. supranote 2. at 11.
!ISThe Agrarian Reform Law of 1981 allowed the state to assign. hand over. and title land

inscribed in favor of the state. Yet, most land was never initially assigned to the state. Conse-
quently. the agrarian reform beneficiaries did not have a document which they could use as
collateral for commercial credit. Therefore. the government issued "provisional titles" with
basic information while it inscribed land to the state. Then. once the land had been inscribed.

the provisional titles could be converted into definitive titles. By the 1990 election. the

Sandinista government still had not completed this conversion. See Mireya Molina. Legislaci6n
Agraria y su Vigencia Actual 13-14 Ouly 2. 1992) (unpublished manuscript. on file with
author) [hereinafter Molina. Vigencia].

99 See O ICIAL GAZETTE art. 2. law 88 (Apr.5. 1990).
IOU/d.
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3. Decree Number 35-91

On August 19, 1991, President Violeta Barrios de Chamorro signed
a new decree affecting property rights.101 This decree recognized
that the concertacion, or social pact, was taking place in Nicaragua.lo:!
The decree also created the Oficina de Ordenamiento Territorial (OOT) ,
or Territorial Regulation Office, under the auspices of the Ministry.
of Finance, for the purpose of normalizing property following exist-
ing law.l03The OOT reviewed land acquired under Laws 85 and 86,
as well as under the agrarian reform. 104 Additionally, OOT, coupled
with Decree No. 35-91, functioned as an action to quiet title, on a
case-by-case basis, for the entire country. Interestingly, it was also
given the power to draft the "territorial regulation receipt, "105 a new
document which wasbroken down into revisions and dispositions. lOG

B. Coverage of Laws 85, 86, and 88, and Decree 35-91

Agrarian reform law under the Sandinista government allowed
inheritance of agrarian reform property as well as its use as commer-
cial collateral.l07 The law, however, did not allow for unrestricted sale
or transfer of the landl08 and described the ownership interest as
merely a "use right." The law asserted that property belonged to
whomever worked the land.lw Rental was also controlled by Sandin-
ista legislation.JIII The present law allows for unrestricted transfer of
property, and rental agreements are common.

C. Implementation and Impact

1. The Historically Disadvantaged

Beginning in July 1979, Sandinista legislation aimed to support
organized labor and campesinos, especially in the area of agrarian

WISfe Decretos del ~jecuti\'o Sobre la Propriedad. Decree No. 35-91 (1991) (Nicar.).
IIr!See id. pmbl. §§ III, IV.
W:ISee id. art. 1.
111-1See id. art. 2.
lei;.See id. art. 6.

IIHiSee Decretos del Ejecm.i\'o Sobre la Propiedad, Decree No. 35-91 (1991) (Nicar.).
Wi See Hendrix, supra note 2. at 8.
11111Ley de Reforma Agraria, arts. 31-32 (Nicar.) (avdilable at the Nat.ional Assembly in

Managua. Nicaragua).
JOY/d.art. I.

IIIISef Decree 230 of Jan. 5,1980 (1980) (Nicar.); Decree 263 of Jan. 31.1980 (l9HO)
(Nicar.); Decree 293 of Feb. 13. 1980 (1980) (Nicar.); Decree 671 of March II. ]98] (1981)
(Nicar.); Ley de Refurma Agraria, an. 40 (1986) (Nicar.). This law remains effect.i\'e.
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reform.111This legislation achieved the most equal land distribution
system in Latin America. Nevertheless, it also had a negative impact
on the indigenous communities of Nicaragua.

Indigenous areas were further imperiled by the subsequent move-
ment away from Sandinista reforms.1I2 The communities of these
areas, located in the Central, Pacific, and Atlantic regions of the
country, are threatened by government attempts to use traditional
native land to compensate former owners of agrarian reform land.1I3
In the problem of Agro-Industria del Valle de Sebaco, the governmen t
proposed to use community property for compensation. The state-
held company to be used as compensation was located on indige-
nous land.114To date, however, traditional lands have been inalien-
able and nontransferable. 115

Another historically disadvantaged group is women. The Agrarian
Reform Law and the Cooperatives Law, or Ley de Cooperativas, from
the Sandinista era, recognized the legal equality of women and
men.1l6 This equality is still recognized.

Despite the changes in agrarian law in Nicaragua, several major
obstacles to economic participation remain: (1) Where should the
government place former "contras" so they will not again take up
arms? (2) Where should the government locate thousands of still
landless campesinos? (3) Assuming agreements on land ownership
and compensation to the owners, how can an indebted nation pay
for this? (4) Should the present occupants be evicted and, if so, how?
The current law has not conclusively addressed these issues.

2. Trade and Investment

Original agrarian reform legislation prohibited the sale of land
received under the reform.117 The law itself designated the title

III SeeDORNER.supra note 8. at 43-46.
112j.David Stanfield & Steven E. Hendrix. Ownership Insecurity in Nicaragua. 22 CAP.U. L.

REv.939. 953-54 (1994); see also STANFIELD.supra note 58. at 22-23.
WIJ. David Stanfield & Steven E. Hendrix. Ownership Insecurity in Nicaragua. 22 CAP.U. L.

REv.939. 953-54 (1994); seealso STAN"'ELD.supra note 58. at 22-23.
1J4j.David Stanfield & Steven E. Hendrix. Ownership Insecurity in Nicaragua. 22 CAP.U. L.

REv.939. 953-54 (1994); seealso STANFIELD.supra note 58. at 22-23.
mj. David Stanfield & Steven E. Hendrix. Ownership Insecurity in Nicaragua. 22 CAP.U. L.

REv. 939. 953-54 (1994); seealso STANFIELD.supra note 58. at 22-23.
116See Mireya Molina. Leyes de Reforma Agraria II (Apr. 23.1991) (unpublished manu-

script. on file with author) [hereinafter Molina. Leyes].
I17Decree 782. arts. 31-32 (1981) (Peru).
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granted under agrarian reform as a use right.lls As defined in the
Civil Code, however, these titles did not strictly conform to the
requisites of a use right.ll9 Thus, the legislation implicitly changed
the existing definition of use right. Further, the agrarian reform
legislation also made the formal transfer of land illegal, thus forcing
sales into the informal sector and discouraging formal market par-
ticipation.12o

A potentially grave problem involves allegations of abuse of power,
especially regarding land.121Conservatives claim that the Sandinistas
took properties under agrarian reform legislation without following
the formalities of their own decree, let alone the expropriation
law.122 They also argue that the expropriation law should have been
applied because it was neither repealed nor amended; thus, it would
appear to govern these cases.123Conservatives conclude that the
Sandinistas are guilty of "arbitrary confiscation of property. "124

Until these political and economic matters are resolved, landhold-
ers will continue to feel insecure about their land. Moreover, the
legal system will suffer from accusations of illegitimacy. Normally,
title to land provides the holder with a reasonable degree of legal
certainty of ownership. In Nicaragua, however, legal title does not
necessarily convey property ownership security.l25Thus, the expected
benefits of the removal of ownership restrictions-increased access
to credit,126liberated land markets and increased investment-are
difficult to obtain, even if the property is duly titled and recorded.

1111See OFFICIAL GAZr,.TrEart. 28, law 14 (1986); Administrative Rules Agreement 22, arts.
21-22 (1986).

II!!See C. CIV. arts. 1473-82 (Nicar.). Under the Civil Code, Muse rights", or usufructary
imerests, allow an individual to mortgage, buy, sell, trade or give away his interest. The
individual cannot, however, change the form or substance of the land because, in actuality,
the land belongs to someone else. In contrast, the Nicaraguan agrarian reform properties did
not belong to anyone other than the beneficiary, but still could not be bought or sold on the
market. See id.

1:''0See OFFICIAL GAZETTEart. 28, law 14 (1986); Administrative Rules Agreement 22, arts.
21-22 (1986).

1:11Hendrix, supra nute 2, at 11-12, 14,20.
I:!'l/d.

123/d.

124/d.; Interview with Oscar Herdocia Lacayo, President of the Leon Bar Association, in
Leon, Nicaragua (Aug. 18, 1992).

125See Stanfield & Hendrix, supra note 112, at 941.
126Credit sources over the past ten years have preferred crops to land as collateral.
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3. The Environmen t

With the effective dismantling of the agrarian reform and the
formal land market in disarray, the poor have been forced to invade
fragile forests.127They are expanding the agricultural frontier at an
alarming rate, causing environmentally-disastrous deforestation.128
Newly deforested land is exposed to soil erosion, which, in turn~
affects water supplies as rivers become silted.l29 Clearly, an effective
land market in Nicaragua must be created.

II. PERU: LEGISLATIVE DECREE No. 653, LEy DE PROMOC/ON DE

LAS INVERSIONES EN EL SECTOR AGRARIO (1991)

A. Background

The study of Peruvian agrarian reform is generally divided into
three periods: the military government of General Velasco (1968-
1975), the military government of General Morales Bermudez (1975-
1980), and the period from 1980 to the present.130 For many years,
Peru has contemplated amending its agrarian reform law.131In 1980,
Congress passed the "Ley de Promocion y Desarrollo Agrario" to more
closely align the old agrarian reform law with actual social and
economic practice.132 An agrarian code was proposed in 1985 to
further harmonize written law with perceived rural reality.133Addi-
tional modifications were introduced in 1988.134In 1991, the Camera
de Diputados published a bill to amend the reform. The new 1991

.

127See Stanfield, Analysis. supra note 92. at 29-30; Memorandum from Steven E. Hendrix

to Chief Brian Ruden. USAID/Nicaragua Agriculture and Development Office 4 (Mar. 15.
1993) (on file with author) [hereinafter Ruden Memorandum); Telephone Interview with
Marisol de la Cadena, Researcher. University of Wisconsin (Madison) Land Tenure Center
(Feb. 16, 1993) [hereinafter de la Cadena Interview).

128See Stanfield, Analysis, supra note 92, at 29-30; Ruden Memorandum, supra note 127,
at 4; de la Cadena Interview, supra note 127.

129See Stanfield. Analysis, supra note 92. at 29-30; Rudert Memorandum. supra note 127.
at 4; de la Cadena Interview, supra note 127.

1511SeeJose Manuel Mejia, Propiedad de la Tierra y Ley Agraria, Presentation at the Legis-
lacion Agraria y Desarrollo Economico 1 (June 20, 1991) (unpublished manuscript. on file
with author) [hereinafter Mejia Presentation).

151See id.

152See id.; Ley de Promocion y Desarrollo Agraria. Decreto Legislativo 02 (1980) (Peru).
!!ISSee Mejia Presentation, supra note 130, at l.

154See Proyecto Especial Desarrollo Agrario, Cooperativo y Comunal. Decreto Supremo
029-88-AG (Mar. 1988).
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Fujimori law reverses much of the early agrarian reform law that has
been constitutionally fundamental to the nation.l35

In essence, the 1991 legislation liberalizes farm credit and agricul-
tural property ownership, effectively dismantling the twenty years of
agrarian reform.136 Under the prior law, food production levels had
dropped and farm credit was almost nonexistent. 137In response, ~his
reform law allows farm property to be owned by anyone, provides
for equal access to credit, and allows farmers to use their land as
collateral. 138

B. Coverage

The 1991 law permits the buying, selling, mortgaging, inheriting,
and renting of land, including land received under the agrarian
reform.139No governmental authorization is required for the trans-
fer of land.140In a legal sense, land has become a commercial asset.I-I1

Size restrictions on land transfers, however, are still maintained. 142

The maximum size for coastal land is 250 hectares of irrigated land.
The maximum size for irrigated, cultivated land is sixty hectares in
the mountains; 120 hectares in dryland; and 5,000 hectares in natu-
ral pastureland.143 Fragmenting property into smaller pieces is also

135Peru Liberalizes Farm Credit. Private Property Laws. REUTER LIBR. REp.. Mar. 31. 1991.
availabk in LEXIS. News Library. Wires File [hereinafter Peru Liberalizes). Indeed. commen-

tators have questioned the constitUtionality of the new law. See Mejia Presentation. supra note
130. at 2; Laureano del Castillo. Virtudes. Errores .vVados del Decreto Legislativo 653; Una Visioll

Juridica, in LA NUEVALEY A(:R.o\RIAEN DEBATE49-50 (Epifanio Baca Tupayachi ed.. 1992).
13';SeeFarm Credit. OwnershiP Liberalized ifI Peru.]. Cmu.t.. Apr. 2. 1991. availabli! in Westlaw.

Dialog Database [hereinafter Farm Credit]; Government Suspends the Power of the CentTal Ba1lk

to Set Interest Rates. Andeall Group Regional &port. LARA.June 27. 1991. availabli! in LEXIS.
News Library. LAN File; New Agrarian Reform, LATINAt.1. WKU'. REp.. May 23. 1991. availabb!
i11LEXIS, News Library. LAN File.

m See Peru Liberalizes. sll!Jra note 135; Farm Credit. supm note 136; Intere.st Rale.s Frt'nl.

Forngn Barlks OK'd. LATIN At.1.WKJ.Y.RJ.:I'..May 16. 1991, available in LEXIS, News Library.
LAN File; see also Decreto Supremo No. 011-91-AG arls. ~, 4 (Diario Oficial EI Peruano Nos.
95553 & 95554) (Mar. 31,1991).

I:IKSrI' Pn'U Libr.r{lliu.s. Jupra note 135; Fan" Credit, supra note 136; Interest RaLe.sFr-eetl.

Forngrl Banks OK'd. LATIN AM. WKU'. REp.. May 16. 1991. availabli! in LEXIS. News Library.
LAN File.

I:I!ISI't'Ley de Reforma A~rariil. arlS. 2. 5-7 (1991) (Peru).
I~(J/d. an. 16.

I~ISet'Ja\'ier Escobal. Alnmdo de Tierras, &ntabilidad y Desarrollo Agrario. in LA NUEVALI-:\'
A<:RARIAEN DEBATE1. 11 (Epit;mio Baca Tupayctchi ed., 1992).

I~:!,')peLey de Reforma Agrctria, arlS. 7. 12-15 (1991) (Peru).
IH Id. <IrIS.i, 16,
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allowed, subject to a minimum size regulation. 144 The minimum size
for land transfers in each resulting plot at the moment of subdivision
is at least three hectares.

In cases of land invasion, the new law creates an opportunity for
a judicial inspection of the land, usually within forty-eight hours.14!'>
Ajudge can order the disoccupation of the land within twenty-four
hours.146If this order is not obeyed, the judge can order the removal
of the invaders by public force.147Abandoned land reverts to the
state if left unattended for two or more years, even if the land is left
fallow. 148

The constitutional concept of "he who works the land owns the
land" has been dropped.149 Because of the en trenched doctrine in
Latin American law of the social policies and functions of land,
however, it is likely that some social function of this "land to the
tiller" policy remains.150

C. Implementation and Impact

1. The Historically Disadvantaged

The new legislation does not clearly delineate how state and
abandoned lands can be distributed to new owners.151It does, how-
ever, require additional steps in order to acquire land, including a
performance bond.152 Presumably, a performance bond is required
to demonstrate that the land will actually be used by its occupant.
This requirement seems entirely inappropriate for landless or land-
p~>orpopulations.153

IHId.
145Jd. art. 11.

14tiLey de Ref()...ma Ag...a...ia,art. II (1991) (Peru).
147Jd.

1411Jd. art. 2~.

14!1See Mejia P...esentation, .mpm note 130.

I!>IIReve...sal of the social function of land and the "land to the tille..." concept hy legislati\'e

action has been criticized on constitlllional gmunds. See Guille...mo Figallo A.. Aspectos
Inconstitucionales de la Ley de PmllJocion de las Inversiones en el Secto... Ag...ario (undated,
unpublished manusc...ipt, on file with autho...).

151See Mejia P...esentation, supra note 130.

152Leue... Opinion fwm Rolando Eyzagui e. InstitUlo Libenad y Democ...acia. to Steven E.

Hendrix, Legal Adviso Uni\'ersity of Wisconsin (Madison) Land Tenu...e Cenle... Oan. 8, 1993)
(on file with au tho...) [he...einafter E}'7.agui e Lette... Opinion].

I~:~See ill.
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Furthermore, the new law introduces several elements which may
harm the disadvantaged.l54 For instance, this law does not refer to
the sierra, community, or campesino groups in establishing size lim-
its}55 Unutilized land is taken by the state rather than given to
indigenous groups.156 Native and campesino groups are specifically
excluded from obtaining mortgages.157 These groups are excluded
because the law failed to amend Article 163 of the Constitution,

which explicitly states that native and campesino community lands
are inalienable and unmortgageable.158 Unfortunately, this exclusion
applies to one-third of all rural plots, or approximately 600,000
communal small landholders, whose land rights remain only infor-
mally recognized. 159

Similar to prior law, the new law provides for land sales in the
formal sector. 160A sale is recognized, therefore, only if inscribed by
the registry.161The new law allows, however, unrestricted sale, trans-
fer, mortgage, and titling of property larger than three hectares.162
Although many landholders easily satisfy this limit, thirty percent of
all rural properties and the majority of the property holders are
restricted.163 However, the informal sector has ignored, in the past,
and can be expected to continue to ignore legal restraints. The
legislation's impact, therefore, may be modest.

The Peruvian government has already modified this prohibition
against titling any land under three hectares and has recognized the
existence of such plots.16-1This law, nonetheless, does not permit
registration of lots less than three hectares which were created after

15~See Ley Reforma Agraria, art. 23 (1991) (Peru). The legislation's impact on women is
unclear. The International Fund for Agricultural Development (lFAD) has found that. in
Peru, women are engaged in agricultural work in 86% of rural households. Candy Gourlay.
IJelle!opment: K/ntlisibk Women" Bear Brunt of Poverty, INTER PRESS SERV., Nov. 23, 1992,
atlflilable in LEXIS, News Librar}', Inpres File.

155See Ley de Reforma Agraria, art. 23 (1991) (Peru).
151i/d.

157/d. art. 9.

':111Rafael Ravenino F., 6-7 (July 1991) (untitled, unpuhlished manuscript. on file with
aUlhor).

15!1Sl'e Eyzaguirre I.eller Opinion. supra note 152.
1I~I,yt'gml'Tally RuufN (;lIt:R\'ARA MANRIQUE,Dt:Rt:CHORE(;ISTRAI. (1990).
1101 .'Iff if I.

IIi:!Sn' Eyzaguirre Leller Opinion, supm note 152.
11;:1.')1'1' id.

ItHSee Decreto Supremo No. U18-91-AG (1991) and Decreto Legislativo No. 653. art. 16,

which co\'er the titling ofland holdings less than three hectares in existence on May 3. 1991,
Ihe dale of promulgalion of Ihe new la\\'.
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the cutoff date.165 Presumably, the government felt that allowing
property owners the chance to register small parcels would deter
them from subdividing their land in the future.

The original law stated that in order to register a mortgage, the
property owner needed, at a minimum, a five hectare plot.l66 Legis-
lative Decree 653's administrative rules now allow landholders ofless

than five hectares, in certain cases, to register a mortgage.167 Even if
the Agrarian Bank of Peru denies credit, credit may be obtained
through a third party, thereby allowing the small landholder to
mortgage the land.l68 It appears that this practice has led to nearly
free mortgage of land for registered small landholders who are not
members of native or indigenous communities.l69

The Peruvian government has withdrawn funding for both the
Banco Agrano and the Cajas Rurales de Ahorro y Credito.170Addition-
ally, commercial banks are not extending 10ans.171Consequently, the
only sources of credit for small landholders are commercial inter-
mediaries and brokers, who rarely deal in secured mortgage lend-
ing.172As a result, the law has had little impact on availability of
credit for rural farmers with small landholdings.

New procedures subsequently were announced for simplifying the
parcelization of agrarian associations and cooperatives. 173 These pro-
cedures allow the organizations to register land to each of their
individual members.174 Despite these new procedures, in many in-
stances prohibitive transfer costs have reappeared.175

2. Trade and Investment

Despite Legislative Decree 653's new procedures regarding par-
celization of land, several obstacles to increasing trade and invest-

165See id.; Steven E. Hendrix, /nterpla.v A71l01lgLand Law and Policy. till' Em/ironment, the

War on Drugs, Narcotrrronnn, and Democratization: Pmpectives on Peru sUpper Huallaga ""',ltry,

150 LANDTENURECENTER PAPER 14 (1993) [hereinafter Hendrix, /nterpla:y).
166See Ley de Promociim y Desarrollo Agraria, D.L. 02 (1980) (Peru).

167See Reglamento de la Ley de Promocion de las Inversiones en el Sector Agr"rio, Dccreto
Supremo No. 0048-91-AG/OGA-OAD.UT (1991) (Peru).

1M/d. art. 8.

1&.1See Eyzaguirre Letter Opinion, sllPra note 152.
171/Interview with Dr. Jorge L. Daly, LAC TECH Project Advisor, Chemonics International,

in Washington. D.C. (Feb. 16, 1993).
171/d.

)".![d.

m See Eyzaguirre Letter Opinion, supra note 152.
174 See id.

175 See id.
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ment remain. First, it is unclear whether the government can protect
landholdings from terrorists and drug traffickers.176Second, as dis-
cussed above, it is still difficult for many Peruvians to obtain mort-
gages. In theory, though, legal access to mortgages will increase the
availability of credit, resulting in greater investment. If investment
increases, then productivity should increase. .

Article 159 of the Constitution also effects trade and investment

by prohibiting latifundios and proposing to gradually eliminate mini-
fundios.177Although the new law defines maximum and minimum
size limits, these restrictions may prove ineffective because size limi-
tations are based on a per-person acreage.178 Individuals, therefore,
may combine to form a company which is not restricted by a "per
person" limit.179

Decision 24 of the Cartagena Agreement (commonly known as
the "Andean Common Market") includes restrictions on foreign
ownership of land.180Decision 24 became effective in Peru in July
1971.181Prior to this Presidential Decree, aliens could not directly
or indirectly acquire or hold lands, waters, mines, or combustibles
within a fifty kilometer zone along the fron tiers. 182Aliens also could
not hold or acquire rural property in the border provinces or in the
immediate vicinityof militaryposts.183With the aforementioned excep-
tions, aliens generally had the same civilrights and duties as citizens.184

Foreign investment in assets is now permitted, subject to prior
authorization. 185In order to validate the foreign investor's rights, all

176But see Ley de Reforma Agr.iria. Decreto Legislativo No. 653, art. 11 (1991) (Peru),
which sets up a procedure for removal of trespassers.

J77See Ravettino F., supra note 158, at 5-6.
17MLey de Reforma Agraria. arts. 7,12-15 (1991) (Peru).
1i'J[d. According to the new law. companies may own land. This law reverses article 157 of

the old agrarian reform law which contemplated only individual ownership.
IKIISee Agreement for Subregional Integration, May 26, 1969, Bol.-Colom.-Chile-Ecua-

dor-Peru [hereinafter Cartagena Agreement]; GALO PICO MANTILLA,DERECHOANDINO 21

(1989); see also Eyzaguirre LeUer Opinion, supra note 152; Ravettino F., supra note 158.
\11\Decree Law No. 18900 (1971) (Peru).

1M2St'eCartagena Agreement, supra note 180; PICO, supra note 180, at 21; see also Eyzaguirre
Letter Opinion, supra note 152; Ravettino F., supra note 158.

\113Set'Cartagena Agreement, supra note 180; PICO, supra note 180, at 21; see also Eyzaguirre
Letter Opinion, supra note 152: Ravettino F., supra note 158.

III~See Cartagena Agreement, supra note 180: PICO, supra note 180, at 21; see also Eyzaguirre
Letter Opinion, supra note 152; Ravenino F., supra note 158.

IK5St'eCartagena Agreement. supra note 180; PICO, supra note 180, at 21; see also Eyzaguirre
Letter Opinion, supra note 152; Ravettino F., supra note 158.
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foreign investment must be registered at the National Commission.-.
of Foreign Investments and Technology (CONITE)}86

While prior law had prohibited rental ofland, the new law permits
rental on terms agreed upon by the parties.I~7 This liberalization is
important for several reasons. First, it provides access to land that
might otherwise not be available for cultivation.188 Second, it elimi-
nates a barrier to the land market economy because land rental is
an important element of this market.189 Third, it allows for the
exploitation of the land so that it is not removed under provisions
for "abandoned" land}90

Liberalization of rental controls, however, is incomplete. The de-
cree states that rental is allowed only in cases specified by law.191Plots
under three hectares cannot be rented. 192The original law required
judicial police action to evict a tenant, although the procedures
subsequently have been relaxed.193 Because of drafting ambiguities
in the original law, it was uncertain whether the rental term could
be less than six years. It is now clear, however, that the term of rental
can be as long as the parties desire.194

3. The Environment

The new Peruvian land law potentially could have unintended
and unfortunate environmental effects. This law repeals Article 71
of the Environment and Natural Resources Code,19!iwhich prohib-
ited development activities from taking advantage of nonrenewable
energy and natural resources. The new law also opens these lands
to construction of oil and gas pipelines, and mining and petroleum
installations. 196

1116SeeCartagena Agreemen t. supra note IHU;Pu;o, supra note 180, at 21; seealso Eyzaguirre
Letter Opinion. supra note 152; Ra\'ettinu F.. supra note 158.

187Seedel Castillo, supra note 135, at 49-53.
18IIEyzaguine Letter Opinion. supra note 152. at 3.
IR9Id.
190Id.

IYISeeDecree Law No. 18900 (1971) (Peru); seealso PJC;o,supra note 180. at 21; Eyzaguirre
Letter Opinion. supra note 152; Ravettino F.. supra note 158.

\!I'.!SeeDecree Law No. IH900 (1971) (Peru); seealso 1)\co. supra note 180. at 21; EYlaguirre
Letter Opinion. supra note 15~; Ravettino F.. supra note 158.

\!I~SeeDecree Law No. 18900 (1971) (Peru); seealsoPIca. supra note 180. at ~I; Eyzaguirre
Letter Opinion. supra note 152; Ravettino F.. supra note 158.

I!HSeeEyzaguirre Letter Opinion. supra note 152. at 4.
I!If.See Ley de Refllnna Agraria. J)ccreto No. 613 (1991) (Peru).
1!Hi See id.



1995] PROPERTY LAw IN LATIN AMERICA 27

Article 20 of Law 653_which allows the executive to reclassify land
use_ potentially threatens the environment.197 Under prior law, a
legislative act was required to convert parks and reserves to commer-
cial use.198Conversion now may be accomplished by executive order,
without public debate or input.l99

III. MEXICO: ARTICLE 27 OF THE CONSTITUTION, LEy AGRARIA

. AND LEy ORGANICA DE LOS ThIBUNALES (1991)

A. Background

In the late 1800s, the hacienda system in Mexico allowed large
estate holders to displace campesinos by formally purchasing land.2°O
As a result, communities were forced from their traditional lands
onto marginal and less productive properties.201 Following the 1910
Mexican Revolution, the Mexican government instituted agrarian
reforms.202These reforms, which were codified in Article 27 of the
1917 Mexican Constitution, allowed campesinos to recover their for-
mer lands.203The agrarian reform was extended not only to the
formerly dispossessed communities, but also to peoneswho had worked
on the large haciendas.2M This policy allowed peasants access to land
under the ejido system, even if they could not prove that they per-
sonally had been dispossessed.205

1\17[d. art. 20.

1\111See Decree Law No. 18900 (1971) (Peru); see also PICO. supra note 180, at 21; Eyzaguirre
Letter Opinion, supra no Ie 152; Ravettino F., supra note 158.

I!IYSee Decree Law No. 18900 (1971) (Peru); see also PICO, supra note 180, at 21; Eyzaguirre
l.etter Opinion, supra note 152; Ravettino F., supra nOle 158.

2unSee generally CEI,SO FURTADO, ECONOMIC DEVELOPMENTOF LATIN AMERICA 254-64

(1985); Gerardo Otero, Agrarian Reform in Mexico: Capitalism and the State, in SEARCHING
!'OR AGRARIANREFORM IN LATIN AMERICA,27~304 (William C. Thiesenhusen ed., 1989);

Merilee S. Grindle. Agrarian &form in Mexico: A Cautionary Tale, in AGRARIANREmRM AND
GRASSROOTSDEVELOPMENT:TEN CASESTUDIES,179-204 (Roy L. Prosterman et aJ. eds., 1990).

201See generaUy FURTADO, supra note 200, at 254-64; Otero, supra note 200, at 27~304;
Grindle, supra note 200, at 179-204.

211'1See generall.v FURTADO, supra note 200, at 254-64; Otero, supra note 200, at 27~304;
Grindle, supra note 200, at 179-:.104.

2n:\See generally FURTAno. slllml nOle 200, at 254-64; Otero, supra note 200, at 27~304;
Grindle. supra note :.100.at 179-204.

21~1See generally FURTAno. supra note 200, at 254-64; Otero, supra note 200. at 27~304;
Grindle, supra note 200. at 179-:.104.

:!o~See Ignacio OVdlle Fernandez, El Ejido y Sus Pmpectivas: Un Enfoque Juridico, 40 COMER-
CIO EXTERIOR845, 845-t8 (Sept. 1990); &sultados de LaEncuesta Nacional Agropecufl1ia ~'jidal

1988. 15 EJ. MERCADODEVAl.ORESi, 7-12 (Aug. 1990). See generally Rogelio Ramos Oranclay.
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Pursuant to the ejido system, all peasants claiming land had to be~...
connected with a "population nucleus. "206Each population nucleus
was recognized by the state and given a grant of land, or ejido, for
its members.207 This land could not be transferred, sold, mortgaged,
or rented.208 Inheritance was allowed if the property passed to the
widow, children, or dependents of the ejidatario,209Ejidos could be
worked individually in small private farms or by groups, according
to the government's determination.21o Since 1930, most common or
village lands have been distributed through the agrarian reform
process.211

Presently, there are approximately 29,000 ejidosand agrarian com-
munities in Mexico.212These include 3.5 million ejidatarios and comu-
neros, or collective owners, holding 4.6 million parcels and 4.3 mil-
lion houses or urban plots.213In total, the ejidallands represent fifty
percent of all national territory and roughly tWenty-five percent of
the national population.214 Since 1930, only about 600 of the 29,000
ejidos have received any type of legal certificate of possession.215The
overwhelming majority of ejidatarios, therefore, do not possess docu-
mentation of ownership interests.216

As early as 1961, academics debated whether Mexico needed a
"reform of the reform" of the ejido structure in order to benefit the
private sector.217 Recent constitutional changes allow ejidos to be
bought and sold on the private market and also remove restrictions
on commercial ownership of rural property.2111According to former
President Carlos Salinas de Gortari, the purposes of these new re-

Elementos para UlDiscusioll Sobre elt-jido en Atexico. 40 COMERC.IOEXTERIOR838, 838-44 (Sept.
1990) .

206A population nucleus is the group of individuals living together on a single piece ofland.
the ejido. See Ovalle, sujJra note 205. al 845-48. See generally Ramos. supra note 205, at 838-44.

207See Ovalle, supra note 205, at 845-48. See generall..vRamos, supra note 205. at 838-44.
208See Ovalle. supra note 205. at 845-48. See generally Ramos, supra note 205, at 838-44.
209See Ovalle. supra note 205. at 845-48. See generally Ramos. supra note 205. at 838-44.
210See ALAN RIDING. DISTANT NEIGHBORS260 (1986).

211Memorandum from Joseph R. Thome, Professor of Law. University of Wisconsin Law
School, to John Bruce. Director. University of Wisconsin (Madison) Land Tenure Center
(Aug. 24. 1992) (on file with aUlhor) [hereinafter Thome Memorandum].

212Id.

21:1Parcels are commonly divided into two or more smaller plots. Id.
214Id.

21:;[d.

216Thome Memorandum. supra note 211.

217See, e.g.. Thomas F. Carroll. The Land Refonn Issue in Latin America, in LATIN AMERICAN
ISSUEs: ESSA\'5 ANn COMMENTS, 161, 175 (Albert O. Hirschman ed.. 1961).

~II!See Claudia Luengas, Restoring Constitutional and Legal Orders for f:m/JOwerment and
Participation: A Fit'll' {rom Mexico, ill 2 BE\'oNn LAw II. 14 (1992).
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"

forms include: effective social justice in employment, production,
and training; an equal sharing among beneficiaries; and, the right
to decide property uses.219

The new reforms to Mexico's ejido system include: (1) a new
agrarian law which establishes market principles for agricultural
land; (2) a constitutional amendment to Article 27; (3) a law which
regulates the newly created agrarian courts; and, (4) the creation of
a special Attorney General for Agriculture.22o '

B. Coverage

In general, neither foreigners nor churches may own land in
Mexico unless specifically authorized by the government.221 Busi-
nesses, nonprofit organizations, and banks are permitted to own
property, but only to the extent permitted by law.222The new agrar-
ian law in Mexico clearly recognizes the legal status of indigenous
communities and ejidal populations.223For the first time, these groups
are constitutionally protected.22.f

In addition, the ejidos themselves are governed by a group assem-
bly,2:!!>an ejidalboard,2:!6and an enforcement advisory group.:!:!7Rent-

:!IYSee Presidem Carlos Salinas de Gortari, Diez Puntos para Libertad y Justicia 411Campo
Mexicano. Address at the Official Residence in Los Pinos. Mexico (Nov. 14. 1991) (on file

wilh author) [hereinafter Salinas Address]; see also Salvador Martinez Garcia, Transjonnacifm

Integral al /:'Jido sin PriIlQtizarlo: ese, EXCEI.sloR.Jan. 7,1990, at I; En Manka, I..a Rejorma

qUi' Neresita el Campo Mi'xirn1lO. EXCELSIOR.Nov. 10, 1991, at l.
:!'!fJThe new agrarian law provides that: (I) the governmeIH is no longer obligated to providc

land to peasants; (2) Ihe risk of expropriation to large estate holders is eliminated, thereby
allowing these owners 10 increase investmenl in their land; (3) agrarian tribunals will seule
land dispUles betWeen tjidlllarioJ or be (Ween ejidatarios and private land holders; (4) ejidatarios
may legally sell. rent. sharecrop. or mortgage their land. In most instances, if the transaction
involves individuals from outside the ejido. a (\\'o-thirds majority of the ejidal general assembly
must approve the transaction; (5) ejiditariOJ no longer must personally work their land. Rental
and sharecropping of land is now permissible; (6) maximum property limits will still be
enforced to prevent a return to latifundio!i; (7) joint ventures and associations with tjidatarios
are now possible; (8) foreigners may own up to 49% of equity capital in production associa-

tions with ejidatarios. See Wayne A. Cornelius. The Politics and Economies oj &jonning the Ejido
Sector in Mexico: An Overview and &search Agenda. 23 USA FORUM3 (Fall 1992); see also

Wesley R. Smith, Salinas Pre:pareJMexiran Agriculture Jar Free Trade, HERITAGEFOUND. Rt-:I'.,
Oct. I, 1992, atlailable in LEX IS. News Library. Hfrpts File.

:!:!ISi'e l\h:x. CONST. an, 2i.

:!:!'!/d.

2:!3See id.; see also Ley Agraria. an, 9 D.O. 920811 (1991) (Mex.),
:!:!4See Salinas Address. supra nOle 219.

2'15See MEX. CONST. art. 27; Ley AKnuia. arts. 21-42 D.O. 920811 (1991) (Mex.).

:!:!IiThe ejidal board includt:'s a president. Ireasurer. and secretary, each with certain admin-
istrative duties. See Lcy Agraria. arts. 32-42 D.O. 920811 (1991) (Mex.).

227/d. arts. 35-42.


